
TERMS AND CONDITIONS OF SALE

1.	 Exclusive Terms and Conditions of Sale 

	 These Terms and Conditions of Sale (the “Terms”) apply to all sales of any materials, goods 
or products (the “Goods”) by Seller to any Buyer and are the exclusive terms and condi-
tions of sale. All offers by Seller to sell Goods are expressly conditioned on Buyer’s assent 
to and acceptance of these Terms. Offers are effective for ninety (90) days from the date of 
quotation. Seller’s acceptance of any order is expressly conditioned on Buyer’s assent to and

	 acceptance of these Terms, including all terms that are different from, or in addition to, any 
purported terms and conditions of the order. Any additional, different or other terms and/
or conditions contained in any purchase order, sale confirmation, or other document by or 
from Buyer or on Buyer’s web site are hereby objected to and rejected by Seller. If not previ-
ously accepted in writing, Buyer accepts the Terms by accepting delivery of the Goods. In the 
event of any claimed conflict between these Terms and other alleged terms and conditions 
contained in any other document, these Terms shall control and take precedence over any 
other alleged terms and conditions, with any conflict to be resolved in favor of these Terms. 

2.	Entire Agreement 

	 These Terms, together with the quantity, price and delivery schedule for the Goods, Buyer’s 
Credit Application, if any, and the written specifications for the Goods expressly agreed to in 
writing by Seller’s authorized representative, if any,(collectively the “Agreement”) constitute 
the complete and final agreement and understanding between Seller and Buyer relating to the 
Goods and supersede all prior oral or written communications, agreements, understandings, 
representations, statements, and assurances between the parties. No oral or written statement, 
representation, covenant or warranty not contained in this Agreement shall be binding on Seller 
and no provisions of the Agreement may be modified, amended, changed or waived in any

	 respect except in writing by an authorized representative of Seller. Buyer represents and acknowl-
edges that Buyer is not relying upon any oral or written statement, warranty or representation 
of Seller, its employees, agents and/or representatives not fully set forth in the Agreement. 

3.	Cash In Advance (“CIA”) 

	 If Seller has advised Buyer that it will only fill an order on Cash in Advance basis, with cash held 
as security, Buyer will be required to deliver to Seller, in advance of any acknowledgement or 
acceptance of the purchase order, a cash amount equal to the pro forma invoice price. Seller 
reserves the right to require additional security should circumstances change.

4.	Terms of Payment 

	 Unless otherwise agreed by Seller in writing, payment terms are net thirty (30) days from date of 
invoice. A service charge of 1.5% per month, not to exceed the maximum rate allowed by law, 
shall apply to the portion of Buyer’s outstanding balance which is not paid when due. If legal 
action is taken by Seller, Buyer shall be liable for Seller’s reasonable attorney fees, plus other 
costs of such action.
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5.	Shipping; Delivery; Risk of Loss 

	 Delivery of the Goods shall be FCA (Incoterms 2010) shipping point and title and risk of loss shall 
pass to Buyer upon Seller’s delivery to the first carrier or shipper. Every commercially reasonable 
effort will be made to deliver the Goods in accordance with the shipping dates appearing on 
the sales acknowledgment. Delivery is based on the receipt by Seller of a purchase order or 
other communication containing the purchase order number. Seller will not be liable for dam-
ages in any event due to delays in delivery. All transportation and insurance charges relating 
to shipment shall be paid by Buyer, unless otherwise previously agreed to between the parties. 
Subject to Section 13 hereof, if Buyer refuses to accept delivery of the Goods, then Buyer shall 
be responsible for all transportation, insurance and storage charges relating to the shipment. 
If Seller has reason to doubt Buyer’s financial responsibility, Seller may decline to make further 
deliveries, except for cash or satisfactory security. Seller reserves the right of stoppage in transit. 
Seller reserves the right to make partial shipments and submit invoices for partial shipments.

6. Force Majeure 

	 Seller shall not be subject to any liability or damages for delay in performance or non-per-
formance as a result of fire, flood, ice, natural catastrophe, strike, lockout, labor shortage, 
labor dispute or trouble, accident, riot, act of governmental authority, act of God, act of ter-
rorism, or other contingencies and circumstances beyond its control interfering with the pro-
duction, supply, transportation, or consumption of the Goods or with the supply of any raw 
materials used in connection therewith, or the inability of the Seller to purchase raw materials 
at a commercially reasonable price, or if performance would be contrary to, or constitute a

	 violation of, any regulation, law, or requirement of a recognized government authority, and 
quantities so affected may be eliminated by Seller from the Agreement without liability or 
damages to Seller, but the Agreement shall otherwise remain unaffected. Seller may, dur-
ing any period of shortage due to any cause, prorate and allocate its supply of such materi-
als among itself for its own consumption, its subsidiaries, affiliated companies, its accepted

	 orders, contract customers, and its regular customers not then under contract in such a
	 manner as may be deemed fair and reasonable by Seller. In no event shall Seller be obligated
	 to purchase any substitute Goods in the marketplace to satisfy its obligations hereunder. 

Buyer’s failure to pay for the Goods shall not constitute a force majeure event hereunder.
 
7.	Taxes 

	 Buyer shall reimburse Seller for all taxes or other charges, except income and franchise taxes, 
which Seller may be required to pay to any government, whether foreign, national, state or 
local, upon the sale, production or transportation of the Goods, now in effect, or which may be 
imposed or increased subsequent to the effective date of this Agreement. Buyer shall furnish to 
seller an appropriate tax exemption certificate in a form acceptable to the taxing authorities.

March 30, 2020  -  2



TERMS AND CONDITIONS OF SALE

8.	Limited Warranty; Limitation of Liability; Exclusive Remedy 

	 Seller warrants only that the Goods shall be substantially in accordance with Seller’s published 
specifications for the Goods, if any, or to the written specifications for the Goods agreed to in 
writing by an authorized representative of Seller, if any.

	 This Warranty is exclusive and is in lieu of all other warranties, expressed or implied, includ-
ing, but not limited to any implied warranties of merchantability, fitness for a particular use 
and/or non-infringement, and seller hereby expressly disclaims all such other warranties. Seller 
makes no recommendation, warranty or representation as to the suitability of the Goods for 
Buyer’s application, use, end-product, process or combination with any other product or sub-
stance, or as to any results Buyer might obtain in Buyer’s use(s) for the Goods. Seller’s warranty

	 extends only to Buyer and is not being assigned or transferred. All claims that the Goods are 
other than as warranted must be made in writing to Seller within 90 days after the Goods 
are shipped or be barred. This warranty becomes void as to any Goods which have been re-
paired or altered outside of Seller’s facilities in any way or have been damaged or changed 
because of accident, negligence, abuse or misuse. All Goods shall be subject to tolerance and 
variations forth in Seller’s Manufacturing Standard Tolerances, Seller’s other published toler-
ances or, if none apply, then to tolerance and variations consistent with usual trade practices, 
regarding dimensions, composition, mechanical/optical properties, and surface and internal 
conditions, and shall also be subject to deviations from tolerance and variations consistent 
with testing and inspection methods. Returned Goods will not be accepted unless Seller is 
notified in writing and authorizes the return prior to shipment. Buyer shall inspect the Goods 
immediately after delivery. Buyer’s exclusive remedy and Seller’s sole liability hereunder shall 
be limited to a refund of the purchase price paid by Buyer for the Goods shown to be oth-
er than as warranted or, at Seller’s option, repair or replacement of the Goods shown to be 
other than as warranted. Seller shall not be liable beyond the exclusive remedies set forth 
hereunder, including for indirect, special, exemplary, punitive, incidental or consequential dam-
ages or for lost profits or injury to goodwill, whether arising out of breach of warranty, negli-
gence, strict liability in tort or other causes. To the extent permitted by law, Seller shall not be

	 liable for, and Buyer assumes all liability for, all personal injury and property damage connected 
with the handling, transportation, or further manufacture, fabrication, assembly, or process-
ing of the Goods. With respect to third party Goods, Seller’s only warranty to Buyer shall be 
the warranty of their original manufacturer, and only to the extent any such warranties by 
the manufacturer are extended to Seller and transferable. Seller shall not be responsible for 
defects with respect to third party goods not manufactured or assembled by Diamond USA.

9.	Minimum Order Amount

	 In order to cover the administrative cost of processing orders the minimum order amount
	 is $200.00.
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10.	Credit Card Order

Seller accepts Master Card and Visa only. For credit card orders, Buyer’s account will be charged 
upon shipment of the Products. Buyer shall pay all transportation, handling, insurance, taxes, 
license fees, import, export and customs fees and duties, tariffs and other charges related to 
the Products or Services purchased hereunder. A 3% credit card processing fee will be applied 
to all credit card Orders.  A separate line item for the credit card processing fee will be added 
to the invoice. 

11.	 Customer supplied Materials

While due diligence will be employed, Seller shall not be responsible for damage, or manu-
facturing yields, that occurs while customer supplied material is in its possession, or while in 
transit. Seller will not perform incoming inspection on these materials and will return to the 
Buyer the balance remaining when order is complete.

12.	Patent Infringement

Buyer shall indemnify and hold Seller harmless from and against any and all liability for costs or 
damages awarded against Seller for infringement of any United States Patent or international 
claims covering the Goods manufactured to designs or specifications of Buyer. 

13.	Security Interest

Buyer grants to Seller and to its successors and assigns a purchase money security interest in 
and to the Goods sold under this Agreement and all proceeds and products thereof, including 
the proceeds of any insurance related thereto (the “Collateral”). The security interest hereby 
created shall secure the payment of the purchase price for the Goods, together with all costs 
and expenses, including court costs and attorneys’ fees incurred or expended in collecting the 
indebtedness secured hereby and in enforcing the security interest created hereby (collectively, 
“Indebtedness”). Buyer agrees Seller may from time to time (a) file, financing statements or 
their equivalent in any jurisdiction relating to the Collateral without Buyer’s signature thereon 
or to execute and file any such financing statement or equivalent in Buyer’s name, all as Seller 
may deem appropriate to perfect and continue Seller’s security interest and (b) notify any of 
Buyer’s other secured creditors of Seller’s security interest. Upon the occurrence and during 
the continuance of an event of default Buyer hereby appoints Seller as attorney in fact, solely 
as relates to the transactions contemplated herein with full power of substitution (i) to make, 
adjust or settle and receive payment on any insurance claims with respect to the Collateral; 
(ii) to endorse the name of Buyer on any instruments, documents or other evidences of the 
Collateral that may come into Seller’s possession; (iii) to execute proofs of claim and loss; (iv) 
to execute endorsements, assignments or other instruments of conveyance or transfer; and (v) 
to perform all other acts which Seller deems appropriate to protect and preserve the Collateral 
and to enforce the terms of this Agreement. The agency hereunder is unconditional and shall 
not terminate until all of the Indebtedness is paid in full.

14.	Changes to the Goods 

Seller reserves the right to change the design, dimension, weight and specification of the Goods 
when necessary. Provided, however, Seller shall not make any change to Goods ordered by
Buyer without the Buyer’s consent if the change impairs the performance or function of the Goods.
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15.	Cancellation by Buyer

This Agreement may not be canceled in whole or in part without Seller’s written consent. Such 
consent shall not be given unless Buyer pays Seller its costs and expenses (including, without
limitation, engineering expense, overhead, and all commitments to Seller’s suppliers and
subcontractors) plus profit, all as determined by Seller.

16.	Governing Law 

This Agreement shall be construed and interpreted according to the laws of the Common-
wealth of Massachusetts. Buyer and Seller exclude the application of the United Nations
Convention on Contracts for the International Sale of Goods. All litigation concerning the 
Terms, the Agreement and/or the Goods shall occur only in the state and federal courts within 
the territory encompassed by the U.S. District Court for the District of Massachusetts, and Buyer
and Seller hereby consent to exclusive jurisdiction in such courts.

17.	Dispute Resolution

(a) Any controversy or claim, whether based in contract, tort, strict liability, fraud, misrep-
resentation, or any other legal theory, related directly or indirectly to this Agreement (the
Dispute) shall be resolved solely in accordance with the terms of this Section 15.
(b) Disputes arising out of this Contract, not otherwise settled by mutual agreement between 
the parties, shall be settled by binding arbitration in Boston, Massachusetts, U.S.A. pursuant to 
the Commercial Arbitration Rules of the American Arbitration Association then in effect.
(c) Any dispute Buyer has against Diamond USA with respect to this Agreement must be 
brought in accordance with this Section 17 within two (2) years after the cause of action arises.

18.	Compliance with Laws

Buyer agrees to comply with all applicable laws, including but not limited to, the provisions 
of the Export Administration Regulations of the United States Department of Commerce and 
the International Traffic in Arms Regulations of the United States Department of State, as they 
currently exist and as they may be amended from time to time.

19.	Assignment

Neither this Agreement nor any interest created herein nor obligation arising hereunder shall 
be transferred or assigned by Buyer, except upon the prior written consent of Seller.

20.	Severability

In the event of illegality or invalidity of a provision of the Terms or the Agreement, the parties 
shall deem that provision stricken in its entirety; the balance of the Terms or the Agreement 
shall remain in full force and effect.

21.	Document Retention

The Seller will retain relevant documentation for a period of 3 years.
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